
 

COMMENTS OF  

INDEPENDENT POWER PRODUCERS OF NEW YORK, INC. 

 

In accordance with the New York State Reliability Council’s (“NYSRC”) Policy No. 1, 

Independent Power Producers of New York, Inc. (“IPPNY”) hereby submits these comments on 

NYSRC’s proposed revision to its reliability rules designated as PRR 116, Reliability Rule G-R1 

Revision and New Local Reliability Rule I-R6 and Related Measurements: Modification of 

Black Start Resources Needed for an Effective System Restoration Plan, posted on August 19, 

2013 (the “Proposed Rule”).    

INTRODUCTION 

On August 19, NYSRC posted the Proposed Rule and provided notice to market 

participants of the timeline for review and comment on the revisions.  Among other things, the 

Proposed Rule includes the new Local Reliability Rule I-R6, which calls for the New York 

Independent System Operator (“NYISO”) and transmission owners, including Consolidated 

Edison Company of New York, Inc. (“Con Edison”), to maintain a NYCA System Restoration 

Plan (“NYCA SRP”), and for the NYCA SRP to “allow for the inclusion of any black start 

capable resource in the Con Edison SRP that is not currently providing black start service but 

would provide a material benefit to the SRP if included.”
1
  The Proposed Rule accomplishes this 

by requiring Con Edison to “identify any resource not currently participating in its SRP that has 

the physical capability installed to provide black start service that would provide a material 

benefit to its SRP.”
2
  Where Con Edison determines that a non-participant would provide a 

material benefit, the Proposed Rule requires Con Edison to “designate the resource for 

                                                           
1
 Request to Develop or Modify Reliability Rules or Measurements (NYSRC Policy No. 1-7) (posted Aug. 19, 2013), 

at p 1, available at:  http://nysrc.org/pdf/Revisions/PRR%20116-13-01.pdf. 
2
 Id., Measurement I-M7.1, at p 2. 

http://nysrc.org/pdf/Revisions/PRR%20116-13-01.pdf


 

participation in its SRP.”
3
  Any generator so designated that does not wish to participate “must 

seek an exemption from the NYISO for good cause.”
4
   

This new proposed rule would, in effect, permit the NYISO and Con Edison to compel a 

generator to provide black start service even if the generator has determined that it does not want 

to provide the service or that continued operation of the plant is uneconomical, inefficient, or 

otherwise not in its business interests.  Currently, generators participate in the black start 

program only voluntarily.   The NYSRC Reliability Rules stipulate that generators must commit 

to the NYISO to provide black start service before meeting the definition of a Blackstart 

Facility.
5
  The Proposed Rule would turn this voluntary service into a mandatory one by 

permitting Con Edison and the NYISO to require wholesale generators to participate in the black 

start program.  Such a rule assigns to wholesale generators an obligation more in keeping with 

that imposed on utility service providers that, in exchange for being granted monopoly franchise 

rights, must commit to serving all customers in their franchised service territories.  To subject 

wholesale generators—participants in a competitive energy market that do not have captive 

ratepayers—to the same obligations imposed on monopoly utility service providers is 

unreasonable, irrational, and contrary to historical industry practice.  Moreover, as discussed 

herein, both the Federal Energy Regulatory Commission (“FERC”) and the New York Public 

Service Commission (“PSC”) lack the necessary jurisdiction to impose such an obligation on 

competitive wholesale generators.  Neither the NYISO nor Con Edison, therefore, properly 

possesses the authority to enforce the Proposed Rule, and, therefore, it should not be adopted.   
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 Id., Measurement I-M7.2, at p 3. 

4
 Id., Measurement I-M7.3, at p 3. 

5
 See NYSRC Reliability Rules for Planning and Operating the New York State Power System (eff. Jan. 11, 2013) at 

p 87, available at: http://nysrc.org/pdf/Reliability%20Rules%20Manuals/RR%20Manual%20V32%20Final%201-

11-13%20.pdf. 

http://nysrc.org/pdf/Reliability%20Rules%20Manuals/RR%20Manual%20V32%20Final%201-11-13%20.pdf
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THE PROPOSED RULE IS UNREASONABLE BECAUSE BOTH THE NYISO 

AND CON EDISON LACK THE AUTHORITY TO ENFORCE THE PROPOSED 

RULE COMPELLING GENERATORS TO OFFER BLACK START  SERVICE. 

Wholesale generators provide black start service pursuant to the express terms of the 

NYISO tariff.
6
  As such, the provision of that service is subject to FERC’s exclusive jurisdiction.  

As discussed below, FERC’s jurisdiction does not extend to compelling wholesale generators to 

provide any wholesale service, including black start.  Nor does the PSC have the jurisdictional 

authority to require wholesale generators to provide black start service.  Unlike regulated public 

utilities, which exchange the obligation to provide service to the public for the grant of a 

monopoly franchise to provide that service, wholesale generators are under no obligation to 

provide their services to anyone. 

a. FERC’s exclusive jurisdiction over the rates, terms, and conditions for the 

sale of electricity at wholesale does not extend to compelling wholesale 

generators to provide black start service.  

The Federal Power Act (“FPA”) confers upon FERC exclusive jurisdiction over the rates, 

terms, and conditions for the sale of electricity at wholesale.
7
  The FPA grants FERC exclusive 

jurisdiction over the rates, terms, and conditions of black start service because it involves the sale 

of electric energy at wholesale.  Pursuant to its exclusive jurisdiction over the matter, FERC has 

previously acknowledged that under the terms of the NYISO tariff participation by wholesale 

generators in the black start program is entirely voluntary.
8
  Indeed, FERC stated explicitly in its 

Order No. 888 that it would not require participation by power producers in black start programs, 

                                                           
6
 See NYISO Services Tariff sec. 15.5 et seq.;  Ancillary Services Manual, sec. 7 (March 2013), available at: 

http://www.nyiso.com/public/webdocs/markets_operations/documents/Manuals_and_Guides/Manuals/Operations/a

ncserv.pdf.  
7
 See 16 U.S.C. sec. 824d. 

88
 See 136 FERC 61,213 at P 3. 

http://www.nyiso.com/public/webdocs/markets_operations/documents/Manuals_and_Guides/Manuals/Operations/ancserv.pdf
http://www.nyiso.com/public/webdocs/markets_operations/documents/Manuals_and_Guides/Manuals/Operations/ancserv.pdf


 

expecting producers rather to make their own determination about whether to participate based 

on “voluntary coordination and self-interest[.]”
9
 

Moreover, FERC, as a federal regulator, lacks the authority to compel activity.  As the 

U.S. Supreme Court has held, the federal government’s enumerated power to regulate commerce  

“presupposes the existence of commercial activity to be regulated.”
10

  This power does not 

extend to commercial inactivity, nor does it confer upon the government jurisdiction to compel 

private actors to engage in commercial activity.
11

  The government’s commerce power, though 

broad, has limits, and to allow the government “to compel citizens to act as the Government 

would have them act . . . would erode those limits.”
12

 

The Proposed Rule thus violates FERC’s longstanding policy and the U.S. Constitution’s 

prohibition against compelling wholesale generators to provide service and should therefore not 

be adopted.  

b. The PSC’s interest in protecting the public interest, safety, and reliability 

does not confer upon it jurisdiction to compel wholesale generators to 

provide black start service.  

As discussed above, the FPA confers exclusive jurisdiction over the rates, terms, and 

conditions of the black start program to FERC.  The FPA supersedes conflicting state regulation 

of those rates, terms, and conditions through the Supremacy Clause of the U.S. Constitution.  

Moreover, even if the FPA does not act as an express preemption of state regulation of the black 

start program, FERC has occupied the field by regulating the matter comprehensively.   

Nevertheless, assuming, arguendo, that the New York PSC were to attempt to assert its 

jurisdiction to enforce the Proposed Rule on the grounds that wholesale generators’ provision of 
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 FERC Order No. 888 at p 224. 
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 National Federation of Independent Business v. Sebelius, 132 S.Ct. 2566, 2586 (June 28, 2012). 
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 Id. at 2587-88. 
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 Id. at 2589. 



 

black start service affects the public interest, safety, and reliability of the electric system, such an 

assertion would be unavailing.  As discussed above, the PSC’s authority to require utilities to 

provide service is limited to utilities that have received a monopoly franchise in exchange for 

their obligation to provide service to the public.  In 2011, the PSC itself issued an order in which 

it suggested that it could require electric corporations currently providing black start service to 

obtain the PSC’s consent before abandoning that service, but nevertheless admitted that its order 

did not compel “any particular electric corporation to provide such service.”
13

 

CONCLUSION 

For the above stated reasons, the Proposed Rule should be rejected and the current rules 

allowing for voluntary participation in the black start program should be maintained. 

 

Dated: October 2, 2013 

 

Respectfully submitted,  

 

_________/s__________________  

Christopher J. LaRoe  

Managing Director, Market Policy  

& Regulatory Affairs  

Independent Power Producers of New York  

19 Dove St, Suite 302  

Albany, NY 12210 14  
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